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1. Local level territorial consolidation/reform in EaSerman Lander - a “special case” of

post-socialist transformation

East Germany presents a “special” and contradictagse of post-communist institutional
transformation, following 1990, which essentiallcludes the (re-) introduction and (re-
)structuring of local government and its territbrieform and consolidation. On the one hand,
like the other countries in Central Eastern Eurdpest Germany, between 1945 and 1990,
was under Communist rule and, after 1990, undentleatradical transformation from a
centralist dictatorial state organisation to deraticrdecentral government. On the other
hand, however, unlike its Central Eastern Europemunterparts, the institutional
transformation in East Germany’s newly (re-)found@tder has been greatly shaped, in the
course of German Unification, by the “institutiotiensfer” from West to East Germany (see
Wollmann 2003: 29 ff. with references).

1.1.Point of departure: the centralist (“Stalinist”ag&t model

Along with the other Central East European cousfrieast Germany was, from 1945 until
1990, for almost half a century, an integral pdrthe (Stalinist and post-Stalinist) Soviet
system and, on the top of it, proved to be periapamost die-hard adherent to dictatorial

Communist Party rule until its very last days.

The German Democratic Republic which was estaldist#19 on the territorial basis of the
Soviet Occupational Zone politically and organsasilly experienced a wholesale
“Sovietisation” with the imposition of the SoviéStalinist”) State model to ensure centralist
Communist Party rule.

* Whereas the traditional two-tier local governmdnicture consisting of counties (Kreise)
and municipalities (Gemeinden, Stadte) was formedained, it was turned into local
levels that were designed to serve as local ageraie offices of centralist State and
Party rule. While the multitude of small municipes, altogether 7.564 (with an average
of 2.200 inhabitants), were left territorially uraiged, the county level saw a sweeping
territorial revamping as the number of countiesmfrexopanded from 90 to 189
(averaging 60.000 inhabitants) in order to makemthmore suitable to serve as local
operational basis of centralist administration.



« The (five) Lander which, after 1945, were tempdyanie-admitted by the Soviet
Occupational Force were suspended in 1952 andyfiahblished in 1956. In their lieu
(14) meso-regional level administrative distrid&Zirke) were put in place to serve as the
regional backbone of centralist State and Party mulline with the oblasti of the Soviet
State model (see Wollmann 2003: 21, Wollmann 19280:ff.).

1.2.Unification of the two German States by way of E@strmany’s “integration” in the

(West German) Federal Republic

Making East Germany an exceptional and “specia’caspost-communist transformation it
was embedded in and driven by the process of Getdmfication which was essentially
effected by way of East Germany’s political, sgciatonomic as well as institutional
“integration” in the in the (West German) FeddRalpublic in which, in constitutional terms,
was identified as “accession” (Beitritt). At midhigof October %, 1990, in a historically and
internationally unprecedented “logical second”, therman Democratic Republic’s entire
legal and institutional order ceased to be validiilevthe whole constitutional, legal,
institutional (as well as economic and social) eysbof the “old” Federal Republic and its, as
it were, ‘“ready-made State” were extended and rdgé onto East Germany. The
historically unparalled institution transfer (Instionentransfer, see Lehmbruch 1994) was
accompanied and promoted, particularly in its efotynative stage, by a massive personnel
transfer as thousands of West German administrakperts and “aides” (Verwaltungshelfer)
commuted or moved to East Germany. A third pivatahsformation were enormous (and
still ongoing) financial transfers. Hence, East1i@any’s transformation was crucially shaped
and driven by tjat powerful triad of institutioneggsonnel and finance transfers which glar-
ingly distinguishes it from the other post-sociatisuntries. (see Wollmann 2003: 154).

At this point it should, however, be borne in mitight, prior to 1945 and the post-war
division, East Germany and West Germany were otiena state that was, between 1919
and 1933, democratic federal state with a strowgllgovernment level. So, while between
1945 and 1990 the centralist Stalinist state mbdel made and left its institutional imprint,
the reconstruction of decentral government in Ezstmany could, to some extent, draw on

the institutional traces and “memories” of joinegdazi and pre-Communist history.

1.2.1. Some core elements of “institution transfer”



To get a better grasp of the impact that the unstib transfer from “West to East” has had
has on rebuilding local government in East Germargeneral and on territorial reform and
consolidation in particular some key features ad thivest German model” should be, in
brevity, recalled.

Traditionally Germany’s (two tier) local governmesystem is made up of the counties
(Kreise) and the municipalities (Gemeinden, StadBxysides, particularly in urban and
metropolitan areas, (“single tier”) county boroughseisfreie Stadte) are in place which
combine county and municipal functions and plajgaiicant political and functional role on

the local level. Constitutionally speaking the local governmentele are regarded as

constituent parts of the Lander level.

While in Germany'’s two-tier federal system, magbead the federal (Bund) and the federal
States (Lander) levels, the Federal Constitutiod®f9 gives an “institutional guarantee” of
local governmenit But it is essentially left to the constitutiondaiie legislation of each Land
to regulate local government and to also decidéoterritorial structure. Hence, reflecting
the federal fabric, there has traditionally beegr@at variance, from Land to Land, in local

government schemes (as well as of territorial refstrategies).

While the local authorities are thus subject, afsdhe definition of the local government
scheme and territorial format, to the legislatidntlee respective Land, they have been the
right of lodge a “constitutional complaint” (Verasgsbeschwerde) with the (federal
respectively Land) constitutional court in deferafethe constitutionally guaranteed “local
self-government” which also applies to legislatexiopted by a Land on territorial reforms

(see below)..

1 About 33 % the total number of local governmenspenel are employed lkyeisfreie Stadtas compared to
37 % by “normal” (“two-tier”) municipalities and 28 by counties, figures for 1994, from Wollmann 28059

2 In Art 28 of the Federal Constitution local setfvgrnment is described as the “right of the muniliiies to
settle(regeln all matters of the local communitrfliche Gemeinschaft within the frame of the law, in their
own responsibility”.



Territorial reform/consolidation in (West Germargrider

During the 1960s and 1970s, similar to policiesspad particularly in Great Britain and
Sweden (see Norton 1994: 40 ff.), the Lander imtlimily embarked on territorial and
organisational reforms of their county and munitlpeels.. In their reform moves the Lander
were basically guided by two different principlesdagoals: On the one hand, they aimed at
improve the administrative effectiveness and edficy of the local administration,
particularly, in mirroring the “planning euphoricZeitgeist of that period, its planning
capacity. On the other hand, the democratic andigadl viability of the local government

units were meant to be fostered (see Wollmann 2@f¥4details and references).

Whereas all Lander agreed on demographically amdotgally enlarging the counties, they
chose different strategies and “logics” with regdod the municipal level whereby the
administrative efficiency” and/versus the locaimberacy goals were given different weight
and accent.

A minority of L&nder in which administrative effemcy was emphasised opted for large-
scale amalgamation of municipalities and for theation of “integrated” municipalities,
Einheitsgemeinden. Of this reform strategy and)idd Land of Nordrhein-Westfalen was
exemplary. In arriving at municipalities that haae average of 45.000 inhabitants it has
fallen in line with what has been labelled, witheye particularly on England and Sweden, a
“North European” pattern of territorial reforms ¢siorton 1994: 40 ff.).

By contrast, most Lander, in seeking to strike aranappropriate balance between the
administrative efficiency goals, chose “mixed” ewb-pronged” reform strategies in that the
predominantly small-size structure of municipatitibas retained (in claiming to preserve
local democracy), while, at the time, a new laydrimercommunal bodies (labelled
Verwaltungsgemeinschaften, Amter) has been intredymn order to provide administrative
capacity and “muscle” to small municipalities by ialh they are formed). With slight
institutional variance between the Lander, theercammunal bodies are run by boards and
directors that are indirectly elected/appointed thg member municipalitiéswith their
operations being funded largely by the latter. lewv of the persisting small size of the
municipalities these Lander can be counted astpllinder the “South European” territorial
organisation pattern (see Norton 1994: 40 ff.) ofick France (with some 35.000

% As an exception il.and of Rheinland-Pfalso called “community unions’Merbandsgemeinderjave been
“invented” as an (innovative) type of intercommubaby which is a kind of “double-decker” municigglivith
an elected council and an elected mayor on eiitheck”.



municipalities, communes, averaging about 1.70@bitants) is characteristic (see Wollmann
2004 2008a with references). In a similar véne, formation of intercommunal bodies in
most of the Lander is reminiscent of France’s rodemmunalité which is a response to the
traditional multitude of small-size municipalitieend an attempt to provide them with
operational resources through institutional formfs imtercommunal co-operation (see

Wollmann ).

In designing and implementing their territorialfaien policies the Lander governments have,
in both reform options, typically pursued a taali “mixed” (as it were, “carrot and stick”)
approach in which they, after putting forward aesok (guideline, Leitkonzept) of the
aimed-at territorial structure, at first opened apbroad “participatory” (public hearings etc.)
and “voluntary” phase to give the local councilsl atakeholders the opportunity to adapt to
the Land government's reform scheme, often promgated “persuaded” by financial
incentives (“marriage premiums”). If and insofamsensus was, however, not achieved, it
was seen in the Land parliament’s power to finalsereform the reform, in the last resort,
by way of binding legislation. Hence, while the eggch was, thus, meant to make ample use
of (bottom-up) participatory and voluntary elemertke final say was left, in the last resort,
to (top-down hierarchical) legislative decisionme in the last resort, by (topit came finally
down with a hierarchical decision. The “carrot astick” approach was employed in
enforcing large-scale amalgamation as well in dstabg the Land-wide coverage of
intercommunal bodies. The enforcement of territomeforms by, in the last resort,
“hierarchical” legislation has been typical of ctiigs of “North European” reform pattern in
which the national parliaments are seen to haveptveer and legitimacy to redraw local
government boundaries even against the will ofdabal population.

This stands in stark contrast with countries, sash France and Italy, whose “South
European” territorial reform pattern (see Nortorf4940 ff.) is culturally and politically
characterised by the principle of making local letaxritorial reforms contingent on the
consent of the local population and of ruling owotresponding top-down “hierarchical”
intervention by national legislation (for Frances $&'olimann , for Italy Bobbio 2005::
). In a similar vein, in such countries the formatof inter-communal bodies is largely left to
the voluntary decision by the municipalities comest, again in stark contrast with German
Lander where the of Land-wide coverage with interownal bodies is, in the last resort,

mandated by binding legislation.



A sort of constitutional and judicial counterweigtd the legislative grip of the Land
parliaments on the territorial structure of localvgrnment can be seen in the judicial
instrument of “constitutional complaints”, (Verfasgsbeschwerden) by way of which the
municipalities and counties may appeal to the respelLand’s Constitutional Court with the
claim that their constitutionally guaranteed rightlocal government (see Werner 2002) has
been violated by legislative reform act.. Whilasitaccepted constitutional doctrine that the
individual municipality (or local population) do@®t have a constitutionally protected right
to retain its respective territorial identity, tbenstitutional courts have spelt out a number of
procedural (“due process”) criteria which the Laparliament is held to observe in its
decision-making on territorial reforms. Although shof the “constitutional complaints” that
were filed by local authorities in (West Germannhdér particularly during the 1960s and
1970s were dismissed by the constitutional coufids kack of constitutionally relevant
violations of “due process”), the mere judicial gadaility of “constitutional complaint” in the
hands of local authorities serves as a kind of nibelesian Sword” pending over, and
possibly restraining political decision-making ¢otal level territorial reforms (for the
instructive of a successful “constitutional comptai in the East German Land of

Mecklenburg-Vorpommern see below).

2. Territorial reforms in East German Lander during tfiounding period” of the local

government level (in the early 1990s)

In subsequently analysing the territorial refornfigh® local government levels in the East
German Lander the distinction will be made betw#sn “founding period” of the local
government structures which, immediately followid@90, was characterised by their
dramatic rupture from the “late-Stalinist” state deband the “institution transfer”-driven
build-up and reform of local authorities, on theedrand, and a “reform of the reform” phase
in which, essentially since the 2000’s, institupnput place in the “founding period”, have

gone through a new round of institutional change rafiorm, on the other.

As the territorial reforms of municipal and the nbulevels have been tackled in separate, but
closely interrelated strands, they shall be takehere sequentially.



Table 1: Municipalities territorial/organisational reforms in East German Lander

Municipalities
data popu!atlon popu_latlon total founding |consolidati |average sizg percentage
(in mio) density . X
(per square number period on period of
kl?n) g (in 1990) |(during the | (during the municipaliti
(in 1990) 1990s) 2000s) es being
members of
N intercommu
Lander .
nal bodies
Brandenburg |2,5 88 1.739 1.739 421 5.900 64
(after 2003 | (after 2003 | (after 2003
reform) reform) reform)
1.500 96,6
(before 2003 (before 2003
reform) reform)
Mecklenburg- | 1,7 77 1.149 1.149 1.560 95,4
Vorommern
Sachsen 4,4 241 1.626 547 547 8.100 62
(currently)
Sachsen- 2,6 129 1.270 420 5.000 Less than 50
Anhalt (estimated |(estimated |(estimated
after 2009 |after 2009 |after 2009
reform) reform) reform)
83,5
(before 2009
reform)
Thiringen 2,4 151 1.025 1.025 2.300 85,7
East German 7.564 2.200
Lander (in 1990) (in 1990)

Sources: Wollmann 1997: 291, Laux 1999, own datate

2.1.Most East German Lander: Retaining small-scalenicipalities plus  creating

intercommunal bodies

Although they inherited an extremely small-sizeusture of municipalities (for instance
Land of Brandenburg with, on the average, 1.50@ltants and Land of Mecklenburg-
Vorpommern with 1.560, see table 1) four of fivesEGerman Lander (with the exception of
Land of Sachsen), opted, in line with the reforppraaches chosen by most West German



Lander during the 1960s and 1970s, for the “mixstfategies of leaving the small
municipalities territorially unchanged and of, e tsame, introducing a new layer of inter-
communal bodies, called, following the West Germaxamples, Amter or
Verwaltungsgemeinschaften. The reason for notioeiaily redrawing the multitude of small
municipalities was clearly political, as the postrununist East German politicians widely
agreed that these should not be impaired as arehasnall-scale, if not “grass-root”
democracy in rendering political homage to the ificemt role which local level civic groups
played in bringing down the Communist regime (seadlkVann 2004a).

In the introduction and implementation of the laydr intercommunal bodies the East
German Lander essentially followed the kind of foaiand stick” strategy which their West
German counterparts pursued during the 1960s an@s19hus, after putting forward guide-
lines (Leitlinien) on the planned minimal size oélfsstanding municipalities and of
intercommunal bodies, the Land governments condugteblic hearings etc. and opened up
a “dead-lined” “voluntary” phase. While, as a reésuthe regrouping of the small
municipalities in intercommunal bodies came abautaovoluntary basis, also encouraged
couraged and persuaded by financial incentivesrigtsl); largely in line with the

government’s Leitlinien. the final decisions werada by binding legislation (“stick”).

The functional “symbiosis” between the intercommur@dies and their member
municipalities largely followed again the model tmwed from the West German
counterparts. In providing the latter with orgatimaal capacity and administrative “muscle”
the intercommunal bodies carry out local governnmeatters as well as functions delegated
to them by the State (Land), such as maintenansetajol facilities, of local roads, waste
management. They are run by decision-making cosirtbék members of which are not
elected directly, but elected/appointed indirecthy the councils of the member
municipalities. Their executive functions are cadrout by an administrative director who is
appointed by the intercommunal council. For th@emtions the intercommunal bodies have
their own staff and budget which financed from th&lgets the member communities or

through state grants.

At the same time, the member municipalities comtitw be territories and arenas of of the
elected local government that are politicallyp@nsible for the budgetary decisions, urban

planning etc. .



In the four Lander under consideration the new s@®eof intercommunal bodies went into
effect in December 1993 respectively in June 19%d @mprise between 96,8 percent (in
Land of Brandenburg) and 83,3 percent of all mynaikifies (in Land of Sachsen-Anhalt (see
table 1).

2..2. Land of Sachsen — an exception in prefermmglgamation

As an exception among East German Lander, thergment of Land of Saxony made it
clear, following 1990 from the outset, that it wduive preference to amalgamating and
merging existing municipalities and to create iterially enlarged “integrated”
municipalities (Einheitsgemeinden). A significargason for Saxony’s somewhat deviant
reform course probably lay in its settlement suetwhich is the most highly urbanised
among East German Lander. By skilfully combininditpmal “arm-twisting” with financial
incentives (“marriage premiums” (see Schnabel 2@3%) the Land government succeeded
in reducing the number of municipalities (on a mordess “voluntary” basis) from 1.600 (in
1999) to 547 - with 60 percent of the remaining mipalities continuing to be members of

intercommunal bodies (see table 1).

2.3. Territorial county reforms during the “foundiperiod”

After 1990, the Lander governments were unanimodstgrmined, from the outset, to tackle
large-scale territorial reforms of the countiesheTreasons for this resolve of all Lander
governments political, functional as well as orgatibnal. For one, as the counties had been
redrawn under the Communist regime in 1952 tohin into centralist State machinery, all
agreed that, as organisational heritage of the Qamsh era, they should be remoulded.
Furthermore, because of the small size to whiely there reduced in 1952 they were deemed
organisationally and functionally unfit to cope lwihe multiple tasks assigned to them under
the new local government model. Guidance was alkent from West German experience of
having counties with between 150.000 and 200.00plpgsee Wollmann 2004a).
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As a result of territorial county reforms that urtdken by the Lander after 1990 and which

were completed remarkably fast by 1994 the nurobeounties came down from 189 to 86

raising the population average from 60.000 to s@&62000.

Table 2: Counties in East German Lander

Counties
data population | population 1990 founding consolidation | population
(in mio) density (per|number period: period size
square km) reforms in (during the
Lander 1993/1994 | 2000's)
Brandenburg |2,5 88 38 14 average
143.000
Mecklenburg- | 1,7 77 31 12 5 average
Vorpommern (failed 2007 |375.000
Reform) (failed 2007
reform)
Sachsen 4,4 241 48 23 10 (after 2008
(after reform | reform)
2008) .
ranging
between
216.000 and
356.000
Sachsen- 2,6 129 37 21 11
Anhalt reform 2007
Thuringen 2,4 151 35 17
East Germany 189 86
(1994)

Sources: Wollmann 1997: 291, Laux 1999, own datapslation

3. New round of territorial reforms since the earfpQ'’s

Since the early 2000’s a new round of territoreforms has picked up momentum in some
Lander in what might be labelled “reforms of refefnas some territorial structures that had
been put in place in the first wave of reforms emtered growing criticism and were seen to

need some repair..

3.1.Territorial municipal reforms since the 2000’s

The call for a new round of municipal territorialdaorganisational reforms has been largely

ignited and fuelled by an increasingly negativeeassent of the institutional and functional
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combination of intercommunal bodies and their mamenicipalities that was the pivotal
concept and “logic” core and “logic” of the ternial reforms embarked by most East
German Lander. The rationale and logic of mutuamgementarity and functional
“symbiosis” was increasingly questions insofar agvas premised on the assumption and
expectation that the preservation of small muniiipa would be good for local democracy,
while the creation of intercommunal bodies wouldvide the required administrative
“muscle”. The intended symbiosis was criticallyrs@s foundering on both scores.

With regard to the multitude of small-size munidifpgs there appears to be growing
evidence that particularly in the very small onles kbcal democracy potential has thinned
out and dwindling since it is becoming, for instenmore and more difficult to attract a
sufficient number of candidates to conduct propeal council as well as mayoral elections.
Thus, in some small municipalities council electidrad even to be called off and mayoral
position remained vacant because of the lack aficates (see Mier 2005:6, BLPB 2008:1)

Furthermore, due to continuing outmigration (of ygar people) that leaves the aging and
aged population behind small municipalities are dgraphically, socially and also

politically “bleeding out”.

At the same time, the intercommunal bodies, inst#fagenerating the originally expected
capacity and efficiency gains, showed functionabrgtomings both in their internal
operation and in the interaction with their memipeunicipalities. (see Mier 2005: 5).
Tensions and conflicts have emerged exist betweemtercommunal body, particularly its
executive director, on the one hand, and the mpalicdouncil and its mayor, on the other. In
sum, the “transaction costs” in operating the “sigsis” (through internal and
interorganisational co-ordination, conflict resabut etc.) have proved to be (unexpectedly)
high. On the top of it, as the layer of intercommlumodies has been add to the existing two
tiers local government, that is, the counties andhipipalities, the subregional/local space

has become institutionally “overcrowded”.

Against this backdrop, in recent years in some k@ralnew round of municipal territorial
reforms has been opened in which the merger andgamation of the existing small
municipalites and, thus the formation of larger ntéigrated” municipalities

* See BLPB 2008: 1. For instance in the local edestiheld in Land of Brandenburg in 1998 in onedtlaif the
municipalities there were just as many councilleasdidates as there were seats. In 11 (small) rpatfitees
(out of 1474) no council could be elected. In aikimvein in 152 (small) municipalities no mayorutd be
elected for lack of candidates.
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(Einheitsgemeinden) has given priority formationileitthe existing intercommunal bodies

are reduced, if not phased out.

Land of Brandenburg was the first East German ltarmbnspicuously back off from its from
its initial political pledge to retain the existimgunicipalities, however small, and to set on

amalgamation..

In 2002 the Land of Brandenburg government put édaa reform guideline (Leitbild) which
set the minimum size of municipalities at 5.000aibitants and that of intercommunal bodies
(Amter) also at some 5.000. The reform strategycally employed a “carrot and stick”
approach of, first, holding public hearings (invialy local stakeholders and local citizens), of,
then, entering in a “voluntary phase” for “voluntaimplementation and adaptation by the
municipalities concerned and of, at last, finalisthe reform project by binding legislation.
The reform which went into effect in 2004 drastigabduced the number of municipalities
from 1729 to 421, thus raising the average sizenfo500 to 5.900 inhabitants, while the
number of intercommunal (Amter) was cut down frof2 1o 54 with still 56 percent of the

municipalities being members of intercommunal bedsee table 1).

Similarly the Land of Sachsen-Anhalt, in August 200aid out guidelines (Leitbild)
stipulating that the future self-standing (“intetgd) municipalities (Einheitsgemeinden)
should not have less than 10.000 inhabitants, wihiée smaller municipalities should be
grouped in so-called “union communities” (Verbaretsginden), conceptually borrowed
from the West German Land Rheinland-Pfalzand of Sachsen-Anhalt's government
proceeded, too, in the sequence of “participat@y’well as “voluntary” phases and, in the
last resort, by way of binding legislation (the dié@e of which is envisaged in late 2009). It
is expected that the existing number of municigitvill be cut from 1.270 to some 420.

In both Lander the recent rounds of territorial meipal reforms have been seen serious
conflicts during the public hearings as well asinlyithe legislative process. The phalanx of
critics and opponents has been particularly madefupcal politicians from municipalities
which faced losing their self-standing status analitipal positions and also from
intercommunal bodies which were about to be redusedumbers and positions. In Land

Sachsen-Anhalt citizens made use of the “populditip@& (Volksbegehren) procedure

® See above footnote
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through which, in a type of advisory referendung tiand parliament can be requested to put
certain matters on its agenda and deal with thelne gopular petition, signed by 40.000
citizens, the territorial reform Act was challenget constitutional grounds, but was
dismissed by the Land parliament on July 13, 2007.

Both Lander have seen a spree of constitutional ptamnts (Kommunale
Verfassungsbeschwerden) which were lodged by lag#iorities with the respective Land

Constitutional Court questioning the constitutiagtyadbf the reform legislation.

In Land of Brandenburg some 530 constitutional camps were addressed to the Land’s
Constitutional Court in 2003, but were, without eption, dismissed (see BLPB 2008:3).

In Land of Sachsen-Anhalt, in April 2008, a veryaied constitutional complaint, signed by
almost 180 (out of 1270) municipalities, has bedmnsitted the Land’s Constitutional Court.
The ruling by the Court is not expected before 2089. The hope of the plaintiffs to be
successful before the Court has been raised byireg rwhich was handed down by the

Constitutional Court of Land of Mecklenburg-Vorporarn in July 2007 (see below).

3.2. Territorial county reforms since the 2000s

As was said earlier, all East German Lander weselved immediately after 1990 to carry
out a reform of the county level by sweeping amalgiion. Taking effect in 1994, the total
number of counties in East German Lander was ouat ft89 to 86 (see table 2).

Since the early 2000s in some Lander a politichlatke has emerged and gained momentum
in which a new round of county reforms (“reformreforms”) was demanded. Particularly
three arguments have been advanced. For one,meéelh@s been made to the profound socio-
economic changes (ongoing outmigration especidliyoanger people, declining birth rates,
economic depletion etc.) that have particularlyrboral and peripheral areas which calls for
territorial and organizational readjustment of twoeinties. Moreover, in the face of chronic
budgetary squeeze territorial county reform is seem crucial remedy to cut administrative
costs. Furthermore, county territorial reform iggeéved as a necessary step to pave the

ground for further territorial reforms on the mupa level as well as for redefining the
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functional profile of Land administration, possilidy transferring public functions from the

latter to the (territorially enlarged) counties.

In the subsequent public debates criticism and siipa have been voiced, on the county
level, particularly by the “heads of counties” (idaéte) and county government associations
as well as by the representatives of the (singlg-tiounty boroughs (kreisfreie Stadte) which
faced with the possibility of being “downgraded” tbe status of “ordinary” (two-tier)

municipalities (kreisangehérige Stadte).

Land of Sachsen-Anhalt was the first East GermamdLta open a new round of territorial
county reforms. Entering into force on July 1, 200é reform reduced the number of
counties from 21 to 11 with a size between 96.000 247.000 inhabitants. The county
reform was seen as a precondition for tackling gnughing the territorial and organisational

reform of existing system of the municipalities antércommunal bodies (see above 3.1).

Land of Sachsen followed suit in embarking uporea mound of territorial county reform.

As of August 1, 2008 the number of counties wastdrally slashed from 22 to 10. Taking

into consideration that, in 1990 Saxony had 48 hag now 10 counties, the number of
counties has been reduced, in the sequel of twowmaf by as many as 80 percent. At the
same time, the number of (single-tier) county bgtau(kreisfreie Stadte) was cut from seven
to three which proved a particularly controversiathe public and political debate, nourished
by the pride such municipalities, often on histakigrounds, take in their “county-free”

status. Only three municipalities managed to “uaVias county boroughs, among them
Leipzig, Saxony’s capital city with some 500.00@abitants With an average size between
216.000 and 356.000 Saxony’s counties are curréiméydemographically largest in the East

German Lander..

An even more “radical” territorial county reform shéeen initiated by the government of
Land of Mecklenburg-Vorpommern. Because of its ifigent political and constitutional

repercussions it deserves being presented in setagsd

In December 2003 the Land government put forwartefarm scheme which aimed at
creating five “macro-counties” (Grosskreise) by &aeating the existing 12 counties and by

“downgrading” all five county boroughs (kreisfregtadte) (including the Land capital
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Schwerin and the time- honored Hanse cities of ddbstWismar and Stralsund) from their
(traditional) (single-tier) “county-free” to an “dnary” (“within county”) municipal status.
The population size of the envisaged “mega couhtiesild have been to between 230.000
and 490.000 inhabitants.

In public hearings and political debate the ref@cheme encountered strong opposition from
the counties, the county association and partijufesm the county-free cities among which
the cities of Rostock, Wismar and Stralsund, agaivesr background as historic Hanse cities,
were especially irked and outraged by the prospédosing their “county free” status.
Notwithstanding the extended public debate and leval opposition the Land government’s
reform scheme was adopted by the Land parliamempit 5, 2006 and was scheduled to

enter in force on October 1, 2009.

A number of counties and county boroughs, by wagasfstitutional complaint, brought the
territorial reform legislation before the Land’s i@&ditutional Court claiming that, both in
procedure and in substance, it violated their ¢tutgtnally guaranteed right to local self-
government. In a conspicuous, widely publicized disttussed ruling handed down on July
26, 2007, the Land of Mecklenburg-Vorpommern’s QGibmsonal Court declared the
legislation to be unconstitutional and, hence, lidvdsee Bichner et al. 2008). While
acknowledging that it lies, in principle, in thayislative power of Land parliament to redraw
the existing territorial boundaries of local govaent units, the Court held, in conformity
with the accepted constitutional doctrine and pmslence, that the Land was bound, in its
legislative decision-making on local government rmbaries, to observe “due process”.
Among the “due process” looms large the obligatmfweigh” between the “public interest”
(6ffentliches Interesse) which may, for the sakeadministrative efficiency and economy
reasons, justify (possibly even large-scale) aaraltion, on the one hahdand the safe-
guarding and strengthening of local democracy, fen dthef. The Court ruled that Land
government and Land parliament did not adequateippty with the procedural (“due
process”, “weighing”) requirement. While basing itecision, thus, first of all on
“procedural” grounds, the Court additionally (anémarkably) ventured upon some
“substantive” reasoning regarding the maximum gaplgic size of counties that could be
constitutionally acceptable. At this point the GQ&ubasic argument was that, in order to

® In the words of the Constitutonal Court rulinchand: ,rational task fulfilment’rationale Aufgabenerfiillung
" In the words of the Constitutional Court’s deaisio,civic democratic decision-making”, biirgersdfiah-
demokratische Entscheidungsfindung
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exercise and realize its (quasi-parliamentary) respntative” function and operational
responsibility the elected council and its comneitenust be accessible for its members and
citizens within a reasonable and viable geograghstance. The Court implicitly indicated its
opinion that the size of “macro-counties”, as eagexd in the incriminated territorial reform

legislation, would geographically not provide stiabcessibility”.

In reaction to the Court ruling, the Land governimeas, in June 2008, submitted a revised
reform scheme in which it proposes to have, by efagmalgamation, six or seven counties
(in lieu of five, as originally envisaged) and tetain the “country-free” city status for the
historic Hanse City of Rostock as well as for tlandl’s capital City of Schwerin. At the time

of writing (February 2009) the parliamentary pracissstill pending.

In the meantime, the government of the Land of Beaburg which also considered to
resume and step up territorial county reform asolow-up has halted such legislative
intentions — apparently also in response to thelige of Mecklenburg-Vorpommern’s

Constitutional Couft

4. Concluding and comparative remarks

In order to adequately capture the profile and dyina of the fundamental changes which the
territorial and interorganisational structure oé tBast German municipalities and counties
has undergone since 1990 it is analytically us&dudistinguish between the institutional
founding (or first round reform) period and a suhgnt institutional adaptation (or second
round reform or “reform of reform”) period in whi¢he individual East German Lander have
possibly reacted to, and learned from the insthal shortcomings emerging from the
founding phase. .

In the founding period institution building and tistional reform of East Germany’s local
government structures, including their territorgald interorganisational setting, have been
shaped by transformation-specific factors and feat@among which, in line with the other
Central East European post-communist transformattamtries, the high value given to the

rebirth of local democracy loomed large and in whiat the same time, revealing East

8 See Thiede 2007: ,Abschied von der Gebietsrefdffatewell to territorial reform)
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Germany as a “special’ case of post-communist toamation (see Wollmann 2003), the
“institutional transfer” (Lehmbruch 1993) from WeSermany’'s “ready-made state” to East
Germany was crucial. By contrast, the subsequestitutional adaptation or “reforming the
reform” period can be characterized as the “nomsa#ibn” and consolidation of the
institutional development in which the initiallyeated institutional structures, not least the
territorial and interorganisational setting, hawme to stand the “practice test” that might
suggest or even urge to tackle “reforming theiearéform”.

A political rationale and logic that guided therii@rial and interorganisational restructuring
of the municipal level in the East German Landethatvery beginning of the secular system
change and radical institutional transformation Wasone, to safe-guard local democracy as
a basic achievement of the political turn-arouncef\de) (explicitly by retaining small-scale
municipalities) and, at the same time, to provitlem with operational capacities (by
introducing an institutional frame and incentive fotercommunal co-operation). While, in
combining the preservation of small-scale municigsl with institutionalizing
intercommunal cooperation, the East German Landiowed the example of most West
German Lander as well as beyond with what, in coatpe analysis has been called the
“South European” pattern of local government sgttfsee Norton 1994: 40 ff.) of which
France (see Wollmann 2004b, 2008b: 399 ff. witlenesfices), but also Italy (see Boblio
2005) are exemplary. But unlike France and Italyereh the institutionalizing of
intercommunal cooperation and the formation ofrcdenmunal bodies have been largely left
to the voluntary decision and discretion of the mipalities, and, by contrast, in conformity
with (and actually borrowing from) the West Gern@unterparts, the East German Lander
have geared the persisting existence of small-tzetorially unchanged municipalities
decidedly to the creation of a coherent and Lamtkvaoverage of intercommunal bodies and
to put it in place, in the last resort, by (“topa®) binding Land legislation. The “symbiotic”
institutional arrangement of small-size municipefitplus a layer of inter-communal bodies,
established by the Land governments through “camdtstick” strategy, in the last resort via
compelling legislation, may be seen (at perhaps: ewméernationally learned from) as a
workable strategy, at least for a transitional sfag the search for balancing local democracy

and administrative efficiency.
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The “practice test” which this “symbiotic” arramgent has subsequently gone through has
however, in the assessment of an obviously growingber of East German Lander, revealed
serious shortcomings of the underlying rationale dmgic, while, correspondingly, the
alternative rationale and logic of, instead, givipgority to the creation of territorially
enlarged “integrated” municipalities (Einheitsgend®n) and of, thus, setting on the
“classical” form of democratically elected, terriadly viable and multi-functional local
government (see Wollmann 2004b). This move whichhe “second round of reforms”, was
first pushed by Land Brandenburg comes closer ¢oldhge-scale amalgamation strategies
that were pursued, during the 1960 and 1970s, éesadfew West German Lander, most
pronouncedly by England and Sweden in which has,bee comparative terms, been
identified as the “North European” pattern (seetbiorl994: 40 ff.). Moreover it falls in line
with a trend towards local government amalgamatvbich has recently gained momentum,
with Denmark, arriving at an average municipal sifesome 55.000 inhabitants, presenting
an almost extreme case (see Vrangbaeck in thismelsee also Dexia 2008: 249 ff.).
Finally, also the regrouping and restructuringth@ municipalities and intercommunal bodies
(intercommunalité) that is taking place in Frandee twake of the legislation (Loi
Chevenement) of 1999 can be interpreted as tremdipg, at least in the long run, at some
form of territorial consolidation and (quasi-) ageaination of the local government levels
(see Wollmann 2008b: 401 ff. with references).

This trend towards stepped-up merger and amalgambhts become even more pronounced
on the county level, as is evidenced in a growinghber of East German Lander. At the same
time, however, the political (and, in the Germamstautional fabric, also constitutional)
limits to territorial enlargement has become mastifaost recently and spectacularly in the
ruling handed down by the Constitutional CourtLahd of Mecklenburg-Vorpommern; in
this the Court argued that that territorial “ovensg” of local government units may, because
of inadequate geographical accessibility of thencds for the the councilors as well as
citizens, jeopardize the appropriate functioningledal democracy in a politically and

constitutionally unacceptable manner..
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